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Some thoughts on a more purposeful
criminal justice system
R. DEB

In view of the terrible

cost of crime social scientists all over the world have

become seriously concerned over the question of prevention and control af crime in
human society. In preventing crime and delinquency the policeman and the jurists
have hitherto placed far too strong a faith on the doctrine of free-will and
consequently their methods had been one of physical prevention and punitive
deterrence except perhaps, in the case of a rank lunatic. Of late there has, however,
been a definite swing in favour of reformation of the criminal. From sadistic
punitive deterrence to humanistic correction is indeed a far cry and yet that is
the trend all over the world today. Modern criminological research shows that the
guarantees and safeguards under the Rule of La~, however laudable, are not by
themselves adequate to meet th~ requirements of the accused in the complex society
of today. He clearly needs much more from a society which, perhaps by its
own acts of omission and commission has been, at least partly, responsible in
shaping his de~tiny. That should take us to the root causes and conditions of criminal
behaviour.
What to speak of the fundamental rights of the accused under the Rule of Law,
humanistic studies have proceeded so far as to suggest that society has no right to
punish the so-called offender but must perform its basic duty to re-educate and resocialise him. Hitherto criminal law was based merely on the concept of making the
of
punishment
fit the offence. It seldom went beyond that. Individualisation
punishment, therefore, still remained a dream. Many sociologists, however, feel
that criminal responsibility should be established only on the basis of bio-psychosocial factors which really determine (he essential nature of the criminal act. It
means the importance
is shifted from the objective c~ncept of crime to its
subjective study. What crime is committed is no longer -considered more important
than why and how is it committed. It is thus the accused and his subjective
anti-sociality which become the dominant factors in any scheme of modern
social defence. "The defence of society when considered on the level of the
individual, as a human social being, cannot remain an end in itself as
punishment
is today. Its purpose
should be to improve
the offender,
rehabilitate
him and, above all, get rid of the causes of his anti-sociality.
Present-day punishments certam1y do not do this. Social defence consequently
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appears to be negation of the right to punish and to be a system which could take the
place of criminallaw."l
A country's criminal justice system ought to be such as would help in the
reformation of the criminal alld his restoration as a healthy, honest and law-abiding
citizen. The present criminal law certainly does not serve this purpose. "The spirit of
the criminal law and its administration should be such as to make this branch of the
legal system something like a reliable guide through the chaos of modern society. So
far, criminal justice has often remained too much behind and out of touch with the
progressive elements of social thought, and its approach to the problem of society has
been too one-sided to make it a really living force."z

Causes of criminal behaviour
Causes of crime are multiple in their nature and there is no unitary cause for
criminal behaviour. Though criminal behaviour is a form of defective adjustment to
one's social environment and social milieu enters at every stage in any discussion
regarding crime and its causation, one cannot but take into accoun,f the psychological,
hereditary and even the biological factors which contribute to criminal behaviour in
varying degrees. The microbe of crime, of course, thrives in the culture medium of
society and society gets the criminal it deserves. Like good behaviour criminal
behaviour too is a learned bchaviour and a person's peer group greatly determines the
type of behaviour that he is going to pick up. The criminal commits crime because his
primary social group (his associates and environment) approves it. Instead of being
adjusted to the approved cuftural norms of the larger society he is attuned to the subculture of his primary group. Thus criminal behaviour results from contact with
criminal groups and a corresponding
isolation from anti-criminal and socially
approved patterns.
It must also be remembered that crime is really a result of interaction between
pre-disposition and opportunity. Had it not been so, all persons similarly situated in
life should have behaved in the same social or anti-social manner. Want impels but a
few of the vast multitude of the poorer sections of the people to commit crimes
against property. The problem that arises then is. why some people become criminals
and others do not? The cause of this psychological motivation only in some must,
therefore, be traced elsewhere and it has often been traced to the days of turmoil and
emotional conflicts during the childhood years. The criminal act is thus related to the
inward urges of the criminal and has a psychological meaning in terms of his
unfulfilled inner drives which constantly c1amour for satisfaction from within. An
individual's inability to sublimate, repress or otherwise handle these inner urges of
infancy often creates an explosive situation in which a breakthrough of the defensive
mental mechanism is but a natural consequence. Crime thus serves to satisfy these
unresolved inner urges and gives the criminal a vague sense of relief from his internal
tension.

1.
2.

Filippo Gramatica, Social Defence, International Criminal Police RL•••
·icw. Oct. 1961. pp. 239-2~2.
Hermann Mannheim. Criminal Jus/ice and Social Recons/l'/lc/ion. 19~6, Preface p. vii and p. 195.
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At the same time, it cannot also· be denied that unless this internal predisposition (motivation) comes in contact with some precipitating external factors no
crime may in fact result. Crime cannot take place in a vacuum. For every act of crime
there must, therefore, remain a psychological as well as a sociological background.3
Crime is thus a bio-psycho-social phenomenon and has to be tackled from all these
angles in any scheme for social defence.

Objectives of social defence
Modern social defence, therefore, aims at reforming and re-educating the
criminal with a view to removing his subjective anti-sociality which is the root cause of
his motivation towards criminal behaviour. If the criminal gets socialised, re-educated
and attuned to social norms, he ceases to be a criminal and society is freed from his
depredations. A reformed criminal is once again a healthy citizen and he makes his
own contribution towards the social well-being. Thus quite apart from reclaiming a
fellow human being from the dangerous path of crime, criminal's reformation serves a
great social purpose and society itself becomes the greatest beneficiary of this
reformation. It is, therefore, a gross misconception to think that modern correctional
methods virtually put a premium on crime at the cost of the honest citizen. Society,
thus has the responsibility to reform criminals and should utilise the services of those
who have a deep understanding of criminal behaviour and positive approach to
correctional work.4
B}lt the law as it stands today in most countri~s of the world hardly makes any
provision for re-socialisation of the wrong-doers; far less does it try to individualise
the punishment which is the essence of the science of modern penology. For,
punishment or reformative measures in order to be conducive of greatest results must
fit the personality of the offender.5 An individual criminal like an individual patient is
a subject of separate study. So the disposition of different types of criminals must be
individually determined according to the nature of the offender.6 In other words, each
offender must get the specialised treatment that he requires in view of his peculiar
bio-psycho-social background,7 which must be studied thoroughly by a team or board
of experts after the determination of the guilt but before the court decides upon the
appropriate punishment or reformative measure which would be most suitable for the
case in hand.8 And this procedure is essential if the wrong-doer is a juvenile or a
young adult or one suffering from some kind of mental abnormality which even
though falling short of Mc Naghten Rules or insanity under the law nevertheless
motivated him towards the type of behaviour which brought him into clash with the
law.

3.
4.
5.
6.
7.
8.

R. Deb, P1inciples of Criminology, Criminal Law and !/lI'estigarion, Vo!. I, 2nd Edn., pp 1-2.
R. Deb, op cit, pp. 5-6.
S.c. Das, !ndividualisarion of Punisilmelll, Modern Review, November, 1958.
John M. Macdonald, Psyclliatry and tile Criminal, 1958,pp. 20, 37.
J. L. Gillin: Criminology and Penology, 3rd Edn., p 225: M. J. Sethna : Society and tile Criminal.
1952,pp. 120, 227, 260 and 311.
R.N. Craig and Othets : Melllal Abnormality and Crime (Macmillan), 1949. Preface by Prof. P.B.
Winfield, p. VII and Editorial Note by Professor L. Radizinowicz and I.W.c. Turner, pp. XVII _
XVIII.
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Indeed, sUlOhtreatment tribunals assisted by an expert board consisting of
qualified psychiatrists, sociologists and social case-workers should soon become a part
of the administration of criminal justice.9 Apart from his function as a diagnostician
the court or prison psychologist must be of assistance to the judge by making
treatment recommendations wherever they are indicated.lo Similarly, a team of
experts should also assist the Parole Board, if any, by giving suitable advice to the
Board in all appropriate ca~es.ll It is high time, this inadequacy in the field of our
criminal law was removed by suitable legislation and such expert pre-sentence advice
became a regular feature of the administration of criminal justice in all appropriate
courts in India.

* * * *

9.

R.N. Creig & Othe1'S : op cit, Editorial Note, p. XIX.

10.

OJ. Dudycha : Psychology for Law Enforcement

11.

Ibid, Chapter 15, pp. 371-389.

Officers, 1955, Chap. 14, especially pp. 347-350.

